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MODULE 16 

THE RIGHT TO EDUCATION 
USING MODULE 16 IN A TRAINING PROGRAM  

The Purpose of Module 16 

The purpose of this module is to clarify the scope of the right to education.  

The module 

• details the international standards related to the right to education; 
• discusses components of the right to education and related state obligations; and 
• identifies tools and techniques that may be used to propagate the right. 

The Contemporary Context 

It is among the greatest scourges afflicting humanity at the end of the 20th century.  It has left 
hundreds of millions of adults disadvantaged, vulnerable and impoverished.  Each year, it claims 
millions of new victims from the ranks of the world’s most vulnerable citizens: its children.  It is 
destroying human potential on a vast scale.  Most of the victims are poor.  The vast majority are 
young girls and women.  The scourge in question is not a disease, but mass illiteracy, caused by 
exclusion from opportunities.  

Failure to act will carry a high price.  Universal primary education is an imperative for ad-
dressing the single greatest challenge facing humanity at the end of the 20th century: namely, the 
eradication of poverty.  It is also a fundamental requirement for social justice.  We are living 
through an age in which education is becoming an increasingly important determinant of living 
standards.  Countries and individuals without access to the skills and knowledge provided by 
education will fall further and further behind . . . 

Some will object that universal primary education is an impractical and unaffordable goal.  In 



fact, the achievement of 
universal primary education 
within a decade in all de-
veloping regions would cost 
only $7-8 billion annually, 
over and above existing expen-
diture.  This represents: about 
four days’ worth of global 
military spending; seven days’ 
worth of currency speculation 
in international markets; less 
than half of what North 
American parents spend on 
toys for their children each 
year; and less than the annual 
amount that Europeans spend 
on computer games or mineral 

water. 

Crucial as international support is, it would count for little in the absence of national action.  
Developing countries themselves must do far more.  Between them India and Pakistan have 40 
million children out of school-over one third of the global total.  Education is one of the main 
driving forces of poverty in both countries.  Yet their governments spend more on armaments 
and on creating a new balance of nuclear terror than on primary education.  Sadly their example 
is widely followed. 

The world cannot afford to tolerate the poverty, injustice, and waste associated with the mass 
violation of the right to education. [1]  

Education as a Human Right  

Education has been regarded in all societies and throughout human history both as an end in 
itself and as a means for the individual and society to grow.  Its recognition as a human right is 
derived from the indispensability of education to the preservation and enhancement of the in-
herent dignity of the human person. (See Module 1 for more discussion on this point). 

Several international, regional and national legal instruments recog-nize the right to education. 

International standards 

The Universal Declaration of Human Rights states, "Everyone has the right to education.”  In 
addition, it says that it shall be free, at least in the elementary and fundamental stages.  Ele-
mentary education shall be compulsory.  Higher education shall be equally accessible to all on 
the basis of merit, and technical and professional education shall be made generally available. 

The UDHR also stipulates that education should be directed towards the full development of the 



human personality and strengthen respect for human rights.  Finally, it acknowledges that 
parents have a prior right to choose the kind of education that shall be given to their children.   

The International Covenant on Economic, Social and Cultural Rights 

Articles 13 and 14 of the ICESCR set out detailed formulations of the right to education.  Article 
13 contains a general statement that everyone has the right to education and that education 
should contribute to the full development of the human personality.  It also specifically 
stipulates: 

• Primary education shall be compulsory and available free to all. 

• Secondary education, including technical and vocational education, shall be made generally 
available and accessible to all by every appropriate means, in particular by the progressive 
introduction of free education. 

• Higher education shall be made equally accessible to all, on the basis of capacity, by every 
appropriate means, in particular by the progressive introduction of free education. 

• Fundamental education shall be intensified for those persons who have not received or 
completed the whole period of their primary education. 

• Systems of schools shall be established and the material condition of teaching staff shall be 
continuously improved.  

• The liberty of parents or guardians to choose for their children schools other than those 
established by the public authorities which conform to minimum educational standards shall be 
respected.  In addition, article 13 recognizes the liberty of parents or guardians to ensure the 
religious and moral education of their children in conformity with their own convictions. 

Article 14 requires each state party that has not been able to secure compulsory primary edu-
cation free of charge, to undertake, "within two years, to work out and adopt a detailed plan of 
action for the progressive implementation . . . of compulsory primary education free of charge 
for all.”   

Convention on the Rights of the Child (CRC) 

Articles 28 and 29 of the CRC deal with the right of the child to education.  Article 28 is similar 
to the provisions contained in ICESCR.  In addition, it states that school discipline should be 
administered in a manner consistent with a child’s human dignity.   

Article 29 stipulates that the education of the child shall be directed towards the development of 
the child’s personality, talents, and mental and physical abilities to their fullest potential.   

 



UNESCO Convention against Discrimination in Education 

The UNESCO Convention stipulates that states parties must undertake to formulate, develop 
and apply a national policy which will tend to promote equality of opportunity and treatment, 
and, in particular, to make primary education free and compulsory.  In addition, it recognizes 
parents’ right to freely choose their children’s educational institutions and to ensure the religious 
and moral education of their children in conformity with their own convictions. 

The Convention on the Elimination of All Forms of Discrimination against Women  

Article 10 of CEDAW also contains provisions dealing with the right to education.  It provides, 
for example, for equal access to career and vocational guidance and to studies at all educational 
levels; access to the same curricula and examinations; elimination of stereotyping in the roles of 
women and men; and the same opportunities to benefit from academic scholarships.  

Regional instruments 

The right to education is recognized and guaranteed under several regional human rights in-
struments.  These include the African Charter on Human and Peoples’ Rights (article 17) and 
the African Charter on the Rights and Welfare of the Child;2 the American Declaration of the 
Rights and Duties of Man (article 12) and the Additional Protocol to the American Convention 
on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San 
Salvador)3 (article 13); the European Convention on the Legal Status of Migrant Workers4 
(articles 14 and 15); and the Framework Convention for the Protection of National Minorities5 
(articles 13 and14).  

Elementary Education: Right or Privilege?  

"The notion that elementary education is a fundamental right is not accepted by all, at least not 
wholeheartedly. Some even perceive the universalization of education as a threat to the 
opportunities of their own children. In their view, the role of the schooling system is to act as a 
"filtering process", which picks the best and the brightest and helps them to realize their 
potential. If too many children get on board, the prospects of those who currently enjoy the 
privilege of good schooling facilities will be threatened.  

Of course, these feelings are seldom expressed openly. Instead, the tendency is to rationalize 
the inequities of the schooling system in various ways. One common device is to blame the 
victims. Poor parents, for instance, are held responsible for not sending their children to school, 
overlooking all the difficulties they face. Below are other real life examples of statements of 
this kind, heard in middle-class circles in the course of our research:  

'So many schools, how can you talk of a shortage of schools?'  

'Lack of enterprise-so lazy, they do not make the best of the opportunities offered.'  



'Why should government take the responsibility for educating children?'  

'We have worked. We pay taxes. We should get something in return.'  

'If a man can pay for his beedis (cigarette), if a man can buy daru (liquor), then in my opinion 
he should be able to pay for his child's education.'  

'Waste of resources. They need literacy, that's it. Just enough to catch a bus.' 

'The government has reduced funding for higher education to promote primary education-yet it 
is a fact that many of these people cannot learn.'  

The perception of schooling as a filtering process has a strong influence on educational 
planning. It helps to explain, for instance, why enormous resources have been spent on 
developing world-class institutions of higher learning (such as Institutes of Management and 
Institutes of Technology) while thousands of primary schools went without blackboard or 
drinking water. Teaching methods and the school curriculum also bear the stamp of this view 
of education as a rat-race."6  

National constitutions 

The constitutions of several countries include provisions on the right to education.   For ex-
ample, article 56 of El Salvador’s Constitution guarantees the right to education, and mandates 
the provision of basic and special education freely to citizens.  Similarly, the South African 
Constitution safeguards its citizens’ right to basic formal education, which the state, through 
reasonable measures, must make progressively available and accessible.  South Africans also 
have a constitutional right to be educated in the language of their choice in public educational 
institutions, taking into account equity, practicability and the need to redress the results of past 
racially discriminatory laws and practices.  Further, South Africa’s Constitution provides for the 
right to establish and maintain private educational institutions that do not discriminate on the 
basis of race, are registered with the state, and maintain standards comparable to public schools 
(chap. 2, art. 29).  

Content of the Right to Education and State Obligations 

Legal standards on the right to education encompass two broad components: enhancement of 
access of all to education on the basis of equality and nondiscrimination, and freedom to choose 
the kind (public/private institutions) and content (religious and moral) of education.  Both 
aspects represent the spirit and cardinal essence of the right to education.   

The demanding nature of the obligations involved in ensuring the right to education is reflected 
in the number and variety of reservations, declarations and objections relating to the relevant 
article in the Convention on the Rights of the Child.  However, at least four components of the 
right to education can be gleaned from various legal provisions on the right to education: 



• Equal enjoyment of, and equal access to, educational opportunities and facilities 

• Compulsory and free primary education 

• Generally available and accessible secondary education, and equally accessible higher 
education 

• Freedom of choice in education, and freedom to establish private institutions 

The CESCR, in its General Comment 13 (see full text beginning at p. 316), identifies four 
elements of the state’s obligations with respect to the right to education.  These are (1) 
availability, (2) accessibility, (3) acceptability and (4) adaptability. 

Availability 

The duty to provide compulsory and free primary education is undoubtedly a prerequisite for the 
realization of the right to education.  The CESCR in its General Comment 11 on article 14 of the 
ICESCR (see full text beginning at p. 313) considers that states parties have a clear and 
unequivocal obligation to draw up a plan of action for ensuring compulsory and free primary 
education.  The committee has stated that lack of educational opportunities for children often 
reinforces their subjection to various other human rights violations. 

Ensuring the Right to Education 

The Central Role of the State  

What are the factors that led to some countries achieving greater results in ensuring the right to 
universal primary education? A recent UNICEF study covering nine countries, as well as the 
Indian state of Kerala, identified six broad themes. 

Political Commitment. In each case, governments made the achievement of universal primary 
education a political priority at the highest level. 

Financial Commitment. Political commitment was reflected in financial allocations to basic 
education during the period of transformation. Over the period 1950-7, Costa Rica doubled the 
share of public spending allocated to basic education. Cuba increased the share of GDP 
allocated to education by 3 percent over the decade up to the mid-1970s. Zimbabwe achieved 
the same increase over the period 1980-88. 

The Central Role of Public Sector. Countries which have achieved rapid transformation in 
basic education have done so through public action rather than private provision. There was no 
private provision at the primary level in Cuba after the revolution. Despite the strong free-
market ideology in South Korea, private providers were absent from basic education. Over 90 
percent of primary-school children attended public schools in Costa Rica in the mid-1960s.  

Equity in Public Finance. During the decisive periods of progress towards universal primary 
education, investment resources for education were concentrated in this sector. In the mid-



1980s, the ratio of public spending per pupil in primary education to spending on each 
university student was 1:7 in Cuba, compared with an average of 1:33 in sub-Saharan Africa. 
Until South Korea achieved universal primary education, it allocated over 60 percent of public 
spending to primary education, allowing the private sector to play a more significant role in 
secondary education, and recovering a large share of expenditure on higher education from 
charges on students.  

Reducing the Cost of Education to Households. Increased public expenditure was used in each 
case to reduce the cost of education to households. Free primary education was introduced in 
Sri Lanka immediately after independence. Similarly, Cuba made free education a right of 
citizenship. Similar steps were taken in Botswana and Zimbabwe. 

Integration of Education Reforms into Wider Human-Development Strategies. Education 
reforms were supported by wider strategies which reduced poverty. In Zimbabwe, Cuba, 
Botswana and Costa Rica, for example, health sector reforms led to improvements in child 
health and nutrition, thereby enhancing the capacity of poor households to benefit from 
education reforms.8  

According to the Special Rapporteur on the Right to Education, "The state’s obligation to make 
primary education free of charge is frequently, albeit erroneously, associated with the State’s 
provision of primary education.  The State’s obligation to make primary education free is in 
quite a few countries implemented through subsidies to a diverse range of primary schools.”7  
She has also stated: 

The first State obligation relates to ensuring that primary schools are available for all children, 
which necessitates a considerable investment.  While the State is not the only investor, 
international human rights law obliges it to be the investor of last resort so as to ensure that 
primary schools are available for all school-age children.  If the intake capacity of primary 
schools is below the number of primary-school aged children, legal provisions on compulsory 
education will not be translated into practice and access to education will remain a need rather 
than being a right.9 

The provision of secondary and higher education is also considered an important element of the 
right to education.  The requirement of "progressive introduction of free education” does not 
mean that a state can absolve itself from its obligations. 

Finally, the CESCR has stated that a state party cannot escape the unequivocal obligation to 
adopt a plan of action on the grounds that the necessary resources are not available. 

Accessibility 

The second state obligation relates to accessibility.  At a minimum, governments are obligated 
to ensure the enjoyment of the right to education through guaranteeing access to existing 
educational institutions by all on the basis of equality and nondiscrimination.10    



Nigeria: A Case Study  

Arbitrary and discriminatory imposition of fees may result in a denial of equal access to 
education and therefore constitute a violation of the state's obligations. For example, in a class 
action filed on behalf of the National Association of Nigerian Students (NANS),12 the Social 
and Economic Rights Action Center (SERAC), a Nigerian nongovernmental organization, is 
asking the court to determine whether the arbitrary increase in fees as applicable to tertiary 
institutions by upwards of 1,000 percent was compatible with the right to education. The suit is 
founded on the grounds that the policy would impede access to higher education; that it 
constitutes a violation of the principles of equality and nondiscrimination due to its selective 
application to schools mostly in Southern Nigeria; and that the policy is unjustifiable given the 
rapid decline in quantitative and qualitative standards in higher education. 

The state’s affirmative obligation to ensure equal access to educational institutions encompasses 
both physical and constructive access.  In the case of elderly persons, for example, the Vienna 

International Plan of Action on Ageing calls for easier physical access to institutions and 
constructive access to education through overcoming stereotyped images of older persons 
suffering from disabilities and/or being incapable of functioning independently.11 Similarly, as 
provided for in article 10 of the CEDAW, governments are obligated to take all appropriate 
steps towards the "elimination of any stereotyped concepts of the roles of men and women at all 
levels and in all forms of education” through such means as encouraging "the revision of 
textbooks and school programs and the adaptation of teaching methods.”  Under that provision, 
women and girls also have a right to equal access to specific educational information (including 
family planning advice) and to sports programs.  Migrant workers and members of their families 
who are officially admitted into host nations are also guaranteed the right to constructive access 
to education as provided in article 14 and 15 of the European Convention on the Legal Status of 
Migrant Workers, in so far as the host nation must take action, where practicable, to teach in the 
migrant workers’ mother tongues.13  

The right to education has been affirmed for disabled persons.  Rule 6 of the Standard Rules on 
the Equalization of Opportunities for Persons with Disabilities provides that "States should 
recognize the principle of equal primary, secondary, and tertiary educational opportunities for 
children, youth, and adults with disabilities, in integrated settings.”14  To this end, the CESCR 
directs states parties to "ensure that teachers are trained to educate children with disabilities 
within regular schools and that the necessary equipment and support are available to bring 
persons with disabilities up to the same level of education as their non-disabled peers.”15 
Similarly, children with physical and mental disabilities are guaranteed the right to training 
towards "achieving the fullest possible social integration, individual development and . . . 
cultural and moral development” under article 13 of the African Charter on the Rights and 
Welfare of the Child.16 

Acceptability 

The Special Rapporteur has said that "the State is obliged to ensure that all schools conform to 
the minimum criteria which it has developed as well as ascertaining that education is acceptable 
both to parents and to children.”17 



This element involves the right to choose the type of education received, and the right to es-
tablish, maintain, manage and control private educational establishments.  It does not, however, 
require the state to provide the same ancillary benefits to private school pupils that public school 
pupils may enjoy, such as free transport by bus, free textbooks, or school meals.18 Pupils and 
parents have a right to be free from indoctrination, and as such, mandatory study of materials 
that are incongruent with a pupil’s religious or other beliefs may violate the right to 
education.19 

The right to found private educational institutions has been linked to freedom of expression.  In 
the landmark case of Archbishop Anthony O. Okogie et al. v. The Attorney General of Lagos, for 
example, the Nigerian Court of Appeals held that the government, in precluding private 
institutions, was abridging freedom of expression and the right of parents and guardians to 
"bring up their children and wards and to educate them in the best institutions they can think of 
and in the best traditions and manners they think such children and wards should be 
educated.”20   

Although the freedom of choice and the freedom to establish private institutions are available to 
all persons, their benefits for cultural, racial, religious and linguistic minorities are particularly 
significant.  To this end, article 5(1)(c) of the 1960 UNESCO Convention against 
Discrimination in Education recognizes "the right of members of national minorities to carry on 
their own educational activities, including the maintenance of schools and, depending on the 
educational policy of each State, the use or the teaching of their own language.” For its part, 
article 13 of the Framework Convention for the Protection of National Minorities provides that 
"persons belonging to a national minority have the right to set up and to manage their own 
private educational and training establishments.”21 Article 14 of the same text guarantees 
minorities the right to learn their own language. 

The issue of language of instruction is an area that has spawned controversies.  The European 
Court of Human Rights has affirmed the right of the state to determine official languages of a 
country which are thus the languages of instruction in public schools, but has denied that there 
was a right to education in a language of one’s choice.22 

Another important element of acceptability relates to the child-friendly nature of the schools.  
Based on the Convention on the Rights of the Child, "it is imperative that education respect the 
right of the child to be curious, to ask questions and receive answers, to argue and disagree, to 
test and make mistakes, to know and not know, to create and be spontaneous.”23 

Innovative Interventions to Ensure the Right to Education 

The Busti Program in Pakistan  

The Busti (community) program, which is a collaboration between a Karachi-based NGO and 
UNICEF, aims to provide basic education to children who can then be admitted to formal 
schools. The age group covered is five to ten years; about three-quarters of the pupils are girls. 
The initiative has succeeded in reversing the normal gender bias partly by providing education 
in homes. It has set up more than 200 home schools, enrolling over 6,000 students, at a per-unit 
costs of $6, far lower than average cost in public elementary schools. This approach was 



adopted after community discussions revealed that journeys to school were a major deterrent to 
female education.  

Local women are recruited as teachers, and they in turn set up schools in their homes. Parents 
pay the teacher up to $1 per month, less than they would pay in the state system. There are no 
uniform requirements for children and school timings are flexible. While there is some 
criticism of the failure to develop teaching techniques beyond rote learning, the Busti initiative 
does demonstrate what can be achieved when education provision is adapted to community 
needs. 24 

Adaptability 

Normally, what a child learns in school should be determined by his or her future needs as an 
adult.  However, the Convention on the Rights of the Child requires that the best interests of the 
child be given prominence.  Thus, the education system should remain adaptable, taking into 
account the best interests of the child.  

Challenges, Opportunities and Strategies 

Measuring a state’s performance in the implementation of the right to education is an onerous 
task in the absence of generally accepted criteria, benchmarks and methodology for evaluating 
the adequacy and effectiveness of steps taken towards its realization.  Developing the core 
competence for measuring implementation is decidedly crucial to tracking what has been termed 
"the variable or shifting dimension” of states parties’ obligations.  As Paul Hunt explains, 
"Because of the progressive realization and resource availability phrases, the precise content of 
at least some State obligations is likely to vary from one State to another-and over time in 
relation to the same State.”25  An effective monitoring technique(s) and process may also be 



useful in the definition of the core content of the right to education.   

Each state party’s right to education compliance can be measured using quantitative and 
qualitative indicators.  Among other things, quantitative indicators present tangible data on 
budgets, literacy rates, enrollment rates, and commuting times, dropout and repetition per-
centages as distributed by gender, social class, age, geographic centers (e.g., by state and region, 
urban vs. rural areas), religion and ethnicity.  In contrast, qualitative indicators assess 
nontangibles like class interaction, textbook content and pedagogical programs.  Assessing the 
qualitative aspects of education is far more complex than evaluating the quantitative status of 
education.  Such complexity is derived from the web of relationships involved in the right to 
education (e.g., the relationship between the state, parents and child; the relationship between 
the state and minorities; the relationship between the state and traditionally disenfranchised 
persons; and the relationship between the church and the state).   

In its General Comment 1, Reporting by state parties, para. 6, the CESCR observes that "it may 
be useful for States to identify specific benchmarks or goals against which their performance in 
a given area can be assessed . . . global benchmarks are of limited use, whereas national or other 
more specific benchmarks can provide an extremely valuable indication of progress.”  Paul Hunt 
suggests a three-step process for identifying and utilizing national benchmarks for measuring 
states’ performance on the right to education: first, selecting key indicators; second, setting 
national benchmarks; and third, monitoring the national benchmarks.26 These steps merit 
further study, adaptation and experimentation. (See Module 19 for further discussion on 
indicators and benchmarks.) 

The Postman's Fear 
-Muhammad Al-Maghut  

Prisoners everywhere 
Send me all you have 
Fears screams and boredom 
Fishermen of all beaches 
Send me all you have 
Empty nets and seasickness 

Peasants of every land 
Send me all you have 
Flowers rags 
Mutilated breasts 
Ripped-up bellies 
And torn-out nails 
To my address . . . any café 
Any street in the world 
I'm preparing a huge file 
About human suffering 
To present to God 
Once it's signed by the lips of the hungry 



And the eyelids of those still waiting 
You wretched everywhere 
What I fear most is 
God could be illiterate 

(translated by Abdullah al-Udhari) 

The importance or role of budget analysis as a tool for human rights work goes beyond the 
compilation of numeric or statistical data.  It involves the interpretation and use of essential 
information on resource allocation for analysis or evaluation of official policies and priorities. 
When considering the expenditure dimensions of education, reference may be had to the 
percentage of the national budget allocated to education versus how much is actually spent per 
capita and overall at the national, regional, and state levels, as well as in relation to other sectors 
of the economy.27   Increased budgetary allocation does not always translate to increased 
enjoyment of the right to education.  For example, in Nicaragua, notwithstanding that the central 
government’s single largest budgetary allocation was to the Ministry of Education in 1991 and 
1992, the quality of education provided remained substandard with rising levels of illiteracy and 
with the vast majority of primary school teachers boasting no formal education.28 Budget 
analysis may provide an important framework to counter states parties’ claim of lack of 
resources as justification for noncompliance, as well as to monitor progressive realization of 
certain aspects of the right as well as to foster mobilization and intersectoral collaboration on the 
right to education. (See Module 19 on budget analysis.) 

There remains the need for increased popularization of the right to education.  The levels of 
ignorance of the existence and nature of this important human right far exceed, and are clearly a 
factor in, the alarming illiteracy rates among the world’s poorest populations.  At the local 
levels, community-based educational and awareness activities targeting parents, women and 
school-aged children would help nurture the idea of education as a basic human right.   

Activist organizations may reinforce this right through action-oriented research that seeks to 
identify legal, institutional and other structural obstacles to the implementation of the right to 
education, and to explore practical solutions.  Legal advice and impact litigation may also prove 
critical to securing remedies as well as spurring important policy or legal reform that conduce to 
the realization of the right to education.  

Author: The author of this module is Felix Morka. 
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